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Statement of Questions Presented 


1. ‘Whether appellant was erroneously deprived 
of the oppertunity to prepare an insanity defense by 
the trial court's termination of his psychiatric 
examination after only 30 days and before records 
of appellant's mental history had arrived. 

2. Whether it was necessary and proper for 
the court, without notice or hearing, to penalize 
appellant's pre-trial out-of-court misconduct by 
ordering him brought directly before the jury panel 
in blankets and chains. 

3, Whether appellant was denied a fair trial and 
the effeetive assistance of counsel by the court's 
unfounded intercessions, threats, and aspersions 
against assigned counsel, 

4. Whether it was error to admit identification 
evidence procured by the police after arrest but 
before appellant's presentation to a committing 
magistrate, and then to prohibit cross-examination 


going to the weight of this evidence. 
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APPELLANT WAS DENIED THE OPPORTUNITY TO 
PREPARE AN INSANITY DEFENSE BY THE COURT'S 
TERMINATION OF HIS ONLY PSYCHIATRIC EXAM- 
INATIOU, BECAUSE THE EXAMINING STAFF DID 
NOT HAVE SUFFICIENT TIME TO OBSERVE 
APPELLANT AND DID NOT RECEIVE RECORDS 

OF HIS MENTAL HISTORY BEFORE REACHING 

ITS CONCLUSIONS. 


A., Appellant Could Not Afford to Raise 
the Issue of Insanity Because He Was 
Denied the Expert Evaluation of His 

| Mental Condition Essential to an 
Informed Jury Determination. 


The Court's Refusal to Provide 

, Needed Psychiatric Assistance was 

: Reversible Error Because Based on 

| Failure to Distinguish Between the 
Showing Needed to Obtain a Mental 

| Examination and the Outcome of Such 
an Examination 


THE COURT'S FAILURE TO EXCUSE THE JURY 
PANEL AND HOLD A HEARING ON APPELLANT'S 
OUT-OF-COURT MISCONDUCT BEFORE PRESENT- 
ING HIM TO THE JURORS IN BLANKETS AND 
CHAINS WAS NEITHER NECESSARY NOR PROPER, 
AND THEREFORE WRONGFULLY PREJUDICED 
APPELLANT'S DEFENSE. 


Since Wynder's Misconduct Took 
Place Before Trial and Out of the 
Courtroom, There Was No Necessity 
to Prejudice the Jury Panel by 
Bringing the Incident Immediately 
and Vividly to its Attention. 


Since the Court Had Not Observed 
Appellant's Misconduct and There’ 
Were Possible Explanations Including 
Mental Incompetency for It, It Was 
Improper to Select and Impose the 
Penalty of Ineradicable Trial 
Prejudice Without a Hearing, «e«------ 


APPELLANT WAS DENIED AN IMPARTIAL 

TRIAL AND THE EFFECTIVE ASSISTANCE 

OF COUNSEL BY THE COURT'S DISPLAY 

OF PARTISANSHIP AND ITS UNFOUNDED 
INTIMIDATION AND DENIGRATION OF 

ASSIGNED COUNSEL, wr wewwwwewnr seen sere oe 


A, The Court Displayed Partiality by 
Unjustifiably Interceding Against 
Appellant on Occasions When the 
Prosecutor Chose Not to Do Sq.ecences 


The Court's Intemperate and Audible 
Threats and Criticisms of Defense 
Geunsel Impeded and Dehaged 
Appellant's Defense, -e--svercygererre 


APPELLANT'S IDENTITY AS ONE OF THE ROBBERS 
WAS IMPROPERLY ESTABLISHED BECAUSE THE 
COURT ADMITTED EVIDENCE OF IDENTIFICA~- 
TION PROCURED BY THE POLICE DURING A 
PERIOD QF UNDUE DETENTION AND THEN PRO- 
HIBITED CROSSeEXAMINATION GOING TO THE 
WEIGHT QF THIS EVIDENCE, -eongecegeresees- 


CONCLUSION eewee wer nwwe wes nwo we nwa enn ge nesses ence 
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of the House Committee on Education and 
Labor, 88th Cong., lst Sess. (1963) 


JURISDICTIONAL STATEMENT 


Appellant, defendant below, was indicted and tried 
in the United States District Court for the District of 
Columbia for a violation within the District of 22 Dy CVC: 
2901 (Robbery). Tho District Court had jurisdiction 
under 11D.C.¢. 521 (Supp. ITI, 1964) and 18 U.S.C 
§ 3231 (1958), and entered a final judgment of con- 
viction and sentence with recommended imprisonment in 
a Federal penitentiary on June 22, 196k. Leave to 
prosecute an appeal in forma pauperis was granted on 
June 23, pet and appeal noted the same day. (Reick es 


123 s8les * This Court has jurisdiction under 28 U.S.C. 


§ 1291 (1958). The appeal has been taken in compli- 


ance with Fed. R. Crim. P. 37. 


ay "R" references are to the original, unpaginated 
record on appeal prepared jointly for this appeal 
and for No. 18,759 (Wilson v. United States, 
already argued) with page citations supplied by 
counsel in the reverse chronological order in 
which the record was bound and delivered to him. 
References to the supplemental record will be 
made as follows: 


Tr.A -- Sehaes before Judge Matthews, Feb. 20, 
1964, ( 1-37) 

Tr.B -- apie before Judge McGuire, April 9, 
196 (pp. 1-6) 

Tr.C -- Hearing and trial before Judge McLaughlin, 
April 20 & 21, 1964 (pp. 1-103) 

Tr.D -- Trial before Judge Holtzoff, May 27, 
28 & June 1, 1964 (pp. 1-273) 


Thus for example "Tr.D 28" refers to page 28 of 


the transcript of trial before eg Holtzoff on 
May 27 - June 1, 1964. 


Paes 


STATEMENT OF CASE 
Appellant, hereinafter sometimes referred to as 
Wynder, was indicted and tricd together with co-defendant 
Louis Y. Wilson for robbery, to wit, the taking of a box 
containing about $227.42 in money, stamps and bus tokens 


from the office of the M. Paul Hannan Real Estate Company 


at 1515 17th Street, N.W. on November 21, 1963. (R 8h; 
1 


Tr.D 37.) Mrs. Housden testified for the Government 
that she was present in the Hannan office at the time of 
the robbery and observed one robber's face sufficiently 
to identify him as Wynder (Tr.D 39-41, 65), although the 
two other eye witnesses then in the office testified that 
this robber's face was hidden from view by a stocking. 
(Tr.D 94, 129.) The other robber, who wore nothing over 
his face and was identified by all three witnesses as 
Wilson, held what looked like a gun and did practically 
all the talking. This man told the witnesses before 
leaving the office that there was a third man sutside. 
(Tr.D Uh,: 90, 120.) Officer Quinn arrested Wynder a few 


blocks away on the basis of a broadcasted clothing 


17 Both defendants were also indicted on a second count 
of carrying a deadly weapon, but the Judge directed 
a verdict of acquittal as to Wynder at the close 
of the Government's case and the jury returned a 
verdict of not guilty as t> Wilson. (Tr.D 19h, 271.) 


description and recovered a paper bag containing a metal 
box with money and a receipt made cut to the M. Paul 
Hannan Real Estate Company. (Tr.D 175-177. ) Before 
taking Wynder to the police station or presenting him 
to a magistrate, Officer Quinn drove him in the cruiser 
to the Hannan office. (Tr.c 8-9; Tr.D 47, 49.) Mrs‘. 
Housden testified at the court's direction’ and over 
objection that she looked into the cruiser at that time 
and identified Wyndcr as a participant in the robbery, 
but she was not allowed to answer whether her prior 
"identification" depended on this confrontation. (Tr.D 
45-9, 57-58, 6-67.) : 

Trial for both defendants was originally set for 
February 25. (R. 64.) On January 30, 1964, Wynder was 
on motion committed to Saint Elizabeth's Hospital tor 
a 90-day pretrial examination of his astpetency: to 
stand trial and his mental condition at the time of the 
alleged offense. (R. 68-69, 71-74.) The following 
day Wilson appeared by counsel and moved for & severance 
and speedy trial. (R 67.) Judge itetevows: Ashden this 
motion but stated that she would seek to shaadies 
Wynder's mental examination. Thereafter both Jucge 
Matthews and the Assistant United States Aeeseney spoke 


to the Chief of the John Howard Pavilion at Saint 


Elizabeth's and were told that the report on Wynder 
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would be issued in early March.. (Tr.A 10-11.) Counsel 
for Wynder first learned of this on February 20, 1964, 
objected to hurrying the examination, and sought per- 
mission to speak to the hospital staff. Judge Matthews 
instructer counsel not to do so, and assured him that 
nothing would be omitted from the mental examination. 
(Tr.A 11-13.) On March h, 196 the hospital issued a 
five-sentence report that Wynder was competent and with- 
out mental disease or defect. (R. 55.) Wynder then 
moved on April 9, 1964 for a new psychiatric examination, 
informing the court that records of his mental history 
hac not becn sent to Saint Elizabeth's until sometime 
after its report. This motion was denied on the twin 
bases that the necessary information had been adequately 
summarized in counsel's commitment motion and that 
"character “isorder and psycopathic personality... 

is not insanity in the strict sense." (Tr.B 2-5.) 
Wyncer movec twice thereafter for a new or independent 
psychiatric examination, advising the trial court on 
each occasion that without expert assistance he could 
not prepare an insanity cefense. These motions were 
likewise denied. (Tr.c 57-59; R. 18-19: Tr.D 26-28.) 


Before the commencement of trial in front of Judge 


a 
Holtzoff on June 27, 1964, the deputy marshal advised 


An earlier trial befere Judge McLaughlin on 
April 20, 196, enced in a declaration of mistrial 
when the Judge became ill. (Tr.C 101.) 


ye 


the Judge that both defendants had completely cisrobed 


in the ccll block and refused to come out. At the court's 
Cirection, this fact was publicly announce? to the 
waiting jury panel anc witnesses. The deputy marshal 
was authorizee to bring the defencants before the jurors 
in grey blankets, leg irons anc handcuffs. ‘During the 
intervening 20 minutes, punctuated by laughter from the 
jury panel, the court did not excuse the talesmen -- 
although it recognized that they were "very Likely" 
being prejudiced against the defendants. (Tr.D 3-6.) 
The defendants were then brought in gunroanded vy 6 
dozen marshals, anc seated in blankets and chains while 
the indictment was summarized and the jury empanelec. 
The court denied both oral and written motions for mis- 
trial. (@r.D 12-13, 19-25; R. 20-23.) It also cenicd 
motions for a judicial cetermination of Wynder's 
competency and for an opportunity to s eak to the 

court out of the presence of the jury. (Tr. 27-28; 

R. 18-19.) The defendants remained in blankets anc 
chains throughout the first cay of the trial, in leg 
irons for half of the second cay, and in handcuffs 
throughout the three-day trial. (Tr.D 158+160.) Two 
jurors and one alternato juror admitted reading a 
newspaper account of the pretrial disturbance despite 


prior contrary admonition by the court. Wyndcer's 


25 


request to excuse these jurors was denied. (Tr.D 31-36.) 
At the close of trial the court declined a requested 
instruction simply to ignore Wynder's pre-trial concuct 
and reminied the jury of "an unusual episode of the 
defendants using bizarre means to prevent themselves 
from being brought in for trial" which it saic was 
"promptly suppressed because the law has to be supreme 
over all of us" but which should not concern the jury. 
(Tr.D 212, 248.) 

On several occasions the trial court excluded 
defense evidence or cross-examination not objected to 
by the prosecation, without allowing Wynderts counsel 
to explain or make an offer of proof. (Tr.D 66-67, 
170, 190, 199.) Twice the court pressed the prosecu- 
tion to introduce evidence of questionable admissibility 
which the prosecution planned to defer or withhold, 
stating that "the thing to do, prosecuting counsel 
should always ignore defense counsel... ." (Tr.D 
3, 46.) A written motion reciting several defense 
contentions was called by the court "a perfect waste 
of time, energy, paper and stenographic assistance." 
(Tr.D 28.) The court several times criticized defense 
counsel for the lack of "ethics" and "proper court 
demeanor” of young lawyers, particularly those in the 


Legal Intern Program, but excepted the Assistant Unitec 


States Attorney. (Tr.D 25, 48, 102, 171.) On two 


aes 


occasions, including one when co-counsel indicated 
concern that the court's bench conference remarks could 
be overheard by the jury, the court either declared or 
“hreatened counsel with contempt. (Tr.D 102, 190.) 
three times when Wynder's counsel rose to attempt an 
objection or a request the court told him to sit down 
(Tr.D 91, 92, 139.), and the court interrupted both 
defense summations while allowing the prosecutor's 
closing argument to go unchecked. (Tr.D 225, 238.) 
After a guilty verdict had been obtained, the court 
sentenced Wynder to the maximum term of 15 years and 


this appeal followed. 


STATEMENT OF POINTS 

1. Since the examining psychiatrists were unable 
in the brief time allowed them to acquire sufficient 
familiarity with Wynder's mental history or current 
behavior to permit an informed jury determination of 
his criminal responsibility, this issue could not be 
raised without the aid of a new or independent psychiatric 
examination; and denial of Wynder's motions for such 
assistance left him without means to develop the prima 
facie showing 4 had made. 

2. Since Wynder's pre-trial misconduct took place 


out of the courtroom, it was neither necessary nor 


proper to fix on him the ineradicable prejudice of 


aie 


trial appearance in blankets and chains without first 
affording him a hearing in the absence of the jury panel. 
3. Since the defense contentions which the court 
found offensive and for which it obstructed and censured 
counsel's efforts were neither trivial nor advanced in 
bad faith, the court's comments and conduct seriously 
prejudiced Wynder's defense. 
lh. i Since Mrs. Housdents identification of Wynder 
in the police cruiser was procured before his pre- 
sentation to a committing magistrate, her testimony 
on this voint was inadmissible; and its prejudice to 
Wynder was augmented by the court's refusal to permit 


pertinent cross-examination on its weight. 


SUMMARY CF ARGUMENT 
We submit that appellant's conviction should be 


reversed and a new trial ordered, perhaps before a 
different judge, with instructions first to afford 

the defendant a new or independent psychiatric exami- 
nation so that he may have a fair opportunity to 
prepare an insanity defense. There were three major 
errors below, two of which affect the integrity of 
institutions created to redress the imbalance of 
resources available to an indigent criminal defendant. 
First was the trial court's termination of, and refusal 


to reinstitute, Wynder's mental examination. As Wynder 
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persistently advised the court, these rulings deprived 

him of the expert assistance without which he could 

not afford to raise the insanity defense. 
The bare five-sentence conclusory report on 

Wynder'ts mental condition was inadequate bo! deséribe 

Wynder's mental condition to the jury. But the examining 

psychiatrists were denied access to the indications of 

Wynder's condition that would have permitted meaningful 

exploration by counsel beneath the surface of the report. 

Those indications or "clues", which this cout hes 

repeatedly said are essential to an informed jury 

determination of criminal responsibility, could only 

have been gathered by interviews and observation follow- 

ing on consultation of Wynder'ts records. Counsel's 

summary of those records, itself necessarily couched 

in conclusionary terms, was no more than a prima facie 

showing of Wynder's condition sufficient oo imiake him 

eligible for examination; it should not have been 

allowed to substitute for that examination. Moreover, 

the trial court's ruling that "character disorder 

and psychopathic personality .. . is not insanity” 

was not only an improper prejudgment of an issue not 

then before the court but was also a mussteueuent of 


the law in this jurisdiction. 


A second major error was the trial court's 


denigration and obstruction of the good-faith efforts 


maa 


of Wynder's assigned counsel. The court several times 
n view of the law, of tactics, and 
rearing counsel and without 
ucst from the prosecution. On one 
1 occasion, when the prosecutor 
frain from eliciting damaging 
+ of deference to a known 
efense objection, the court told 
counsel" and directed intro- 
addition to these mani- 
festations of part i the court persistently 
elittled, criticized and even threatened Wynder's 
unsel without foundation, laying particular stress 
on the supposed st of the Legal Intern 
Although many (but not all) of these remarks 
delivered at bench conferences, some at least 
may have been overheard by the jury; when co-counsel 


sought quietly to draw the court's attention to this 


possibility, however, he too was threatened with contempt. 


We submit that a vigorous defense and an impartial jury 
consideration were well-nigh impossible in these 
circumstances. 

Closely associated with these two errors was 
the court's response to Wynder's cellblock misconduct. 


Its order sudjecting the jury panel to full knowledge 


of this pre-trial disturbance and introducing Wynder 


to them in blar .ts and chains was both unnecessary 


and highly prejudicial. The cours could easily have 


ex'used tho jury panel for the short time it took to 
settle this mavte? Moreover the covrt ignored any 
possibility of explanations for Wy:deris behavior, 
including incompetency to stand trial, which might 
have called for ca different response. waa! Gh 
elected to procced by way 

it could ros have done ao 1 


The penaliy it dia impose 


equally called for a hearing. 

Finally, the court erred in admitting testimony 
of an identification procured by the police after 
Wynder‘s arrest by talting him in the cruiser to the 
Hannan office instead of straight to the police station 
for booking and presentation to a committing magistrate. 
There was no necessity for this delay, and the evicence 
should have been excluded under the Mallory rule. The 
identification, moreover, was highly unreliable, partic- 
ularly as it may have led Mrs. Houscen to her testimony 


-- at odds with that of the others in the office -- 


that she had seen Wynder's face during the robbery. 


The court, however, refused to allow cross-examination 
into this question and indeed stated as a fact that 
Mrs. Housden had seen Wynder during the robbery. Al- 
though this was surely prejudicial to the one defense 
then remaining to Wynder, we do not believe this Court 
must decide whether the case is reversible on this 
ground alone. Rather, we submit that the Court's 
Gisposition of this issue may appropriately yield a 
sudsidiary order to accompany the remand for a new 

ial so abundantly called for on the other 


of appeal. 


ARGUMENT 
APPELLANT WAS DENIED THE OPPORTUNITY TO PREPARE 
AN INSANITY DEFENSE BY THE COURT'S TERMINATION 
OF HIS ONLY PSYCHIATRIC EXAMINATION BECAUSE THE 
EXAMINING STAFF DID NOT HAVE SUFFICIENT TIME TO 
OBSERVE APPELLANT AND DID NOT RECEIVE RECORDS OF 1i/ 
HIS MENTAL HISTORY BEFORE REACHING ITS CONCLUSIONS. 
Wynder has established by his affidavits of record 
that he is an indigent, unable to pay for private legal 
or psychiatric assistance. (R. 3-h, 82-83.) On 
adecnate averment, showing a history of mental treat- 
ment and diagnoses stretching back to 19146 and covering 
prison reports during the 15 years of Wynder's in- 


carceration that preceded his release in August 1963, 


lf With respect to Pint 1, appellant desires the 
Court to read the following pages of the original 
> 


and supplemental record: R. 18, 55, 68-69, 71-7h; 
Tr.A 10-13; Tr.B 2-5; Tr.C 57-59; Tr.D 26-28. 
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Wynder was on January 30, 195k committed tol Saint 
Blizabeth!s Hospital "for a period not to exceed 

Ninety (90) days" for psychiatric exeminatipn and a 
report on his mental condition. (R. 68-69, 71-7k.) 
Within a very few days thereafter, however, the court 
below requested the hospital staff to expedite the 
examination and obtained assurances that Wynder' s 

report would be in by the first part of Mareh. (Tr.A 
10-11.) The staff conference was in fact held on 

March 2, 196 and yielded a five-sentence report bearing 
nothing but a conclusionary statement that Wynder had 
been examined and "is mentally competent for ota 

and "is not now, and was not, on or about November 2l, 
1963 suffering from a mental Gisease or defect." 

(R. 55.) At that time, as Wynder's counsel later ine 
formed the court without contradiction from the 
Government, records referred to in the commitment 
motion had not yet arrived at the hospital. (TRB Sy ts) 


These included eight records or reports during Wynder's 


stay at the VA hospital in Perry Point, Maryland where 


Wynder had apparently received shock treatments and 
been diagnosed as having a "psychopathic personality.” 


(R. 71-63.) Moreover, the "observation" of Wynder's 


which Saint Elizabeth's report letter 
conclusions, had lasted no more 


Wynder's counsel was preented with ; “ait Accompli 
was unable to alter 
averments. 
expediting instructions 


tee court that he wanted Wynder 


bservai 


t the hospital would 
at they usually do." 
zain on April 9, 1964, counsel informed 
court that records of Wynder's mental history had 
een received at Saint Elizabeth's beforo the 

report was drawn up, and moved for a new psychiatric 
examination. Apparently agreeing with the Government's 

contention that counsel's summarized 2scription of 


Wynder's mental history in the motion for commitment 


was an adequate basis for the hospital's report, the 


ee 


1/ The psychiatric work-up on Wynder was presented at 
the staff conference on March 2, 1964, a Monday. 
It is a fair inference that the observation reports 
included in this work-up ended no later than 
Saturday, February 29th, 30 Gays after Wynder's 
commitment order was signed. 
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court ruled as well, on the basis of this summarized 
description, that "he has a character disorder and 
psychopathic personality and that is not insanity in 
the strict sense." (Tr.B 4-5.) Counsel ndved twice 
more for a new mental examination or for indepéndent 
psychiatric evaluation, informing the trial court on 
each occasion that he could not prepare an inseniey 
defense without adequate expert assistance. The 
motions were denied. (Tr.C 57-59; R. 18; tr.D 26- 
28.) We submit that each denial of these various 
motions and objections was error, and that taken to- 
gether the denials effectively deprived appellant of 


an opportunity to prepare an insanity defense. 


A. Appellant Could Not Afford to Raise the Issue 
of Insanity Because He Was Denied the Expert Evaluation 
of His Mental Condition Essential to an Informed Jury 


Determination. Wynder's motion for commitment stated 
sufficient facts on information and belief ‘to consti- 


tute a_prima facie showing of insanity, as is evidenced 


by the court's order of January 30, 196 ordering the 


mental examination. Assuming substantiating records 
and witnesses could have been obtained, the evidence 
of mental irresponsibility in the motion might have 
been enough to reach the jury. But it would certainly 


not have been enough to permit the jury to reach an 


es 


informed decision. The jury can gain little fron 
diagnostic conclusions alone. It needs to know the 
evidence lying behind those conclusions and to appraise 
the techniques used in evaluating that evidence. Only 
a fully informed psychiatric evaluation by a competent 
expert can perform that vital Avietion In Wynder's 
case the need for psychiatric assistance was particu- 
larly acute because of Wynder's long imprisonment and 
the short, three-month period between his release from 
that imprisonment and his arrest for this offense; 
there was; brief opportunity for lay observation of 

his behavior. 

An informed psychiatric evaluation is essential to 
the proper presentation of an insanity defense, regard- 
less of the particular conclusions it happens to reach. 
The ultimate question of criminal responsibility is 
for the jury, not for the expert. McDonald v. United 
States, lll U.S.App.D.C. 120, 312 F.2d 847 (1962). 

But the psychiatrist's assistance is required to furnish 
the jury with the materials it needs for decision. 
"The chief value of an expert's testimony in this field, 


as in all other fields, rests upon the material from 


1/ See Goldstein & Fine, The Indigent eer the 
Psychiatrist, and the Insanity Defense, 110 U.Pa. 
L.Rev. 1061, 1063-64, 1074 (1962); Salzman, 
Psychiatric Interviews as Evidence, 30 GW.L. Rev. 
Be. 560-61, 866-67 (196). 
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which his opinion is fashioned and the reasoning by 
which he progresses from his material to his conclu- 
sions; . .. it does not lie in his mere expression 
of conelusion.” Carter v. United States, 102 U.S.App. 
D.C. 227, 252 F.2d 608, 617 (1957). Certainly the 
bare conclusions contained in Saint Elizabeth's report 
were not sufficient to illuminate the issue of Wyndéerts 
mental condition. Cf. Holloway v. United States, No. 
18017, decided Nov. 5, 196L, pp. H-5. But end examining 
psychiatrists at Saint Elizabeth's were not sufficiently 
familiar with Wynder's history and behavior! to pernit 
penetrating inquiry behind the words of the report. 
Those psychiatrists, in short, would not have made 
useful witnesses for either the Government op the 
dsptee= : 

This Court has clearly defined "the type of 
examination which is necessary to provide the trier 
of facts with the information essential for 2 proper 
determination of criminal responsibility. In addition 
to the psychological and neurological tests which may 
be indicated, that determination requires adequate 


knowledge and a proper expert evaluation of the accused's 


1/ See Rollerson v. United States, No. 17675, decided 


October 1, 196, pp. 9=13 (dictum). 


personal history and the circumstances surrounding the 


crime." Winn v. United States, 106 U.S.App.D.C. 103, 


270 F.2d 326, 328 (1959). Such knowledge and evaluation 
can only proceed from close consultation of pertinent 
records. See Lindsey v. United States, 77 U.S. App. D.c. 1 
133 F.2d 368, 371-372 (1942). In the present case those 
records might well have disclosed significant behavior 
patterns, or amenability to certain kinds «cf therapy, 
or other useful clues and indications to Wynder‘s mental 
condition of which the jury should properly be apprised. 
the records could have led to personal 
consultation with prior examiners, some of which might 
well have exercisec a significant influence on Saint 
Elizabeth's own findings and conclusions. All of this 
is of necessity speculation, foreclosed from determina- 
tion by the cutting off of Wynder's examination. 

The summary of Wynder's mental history contained in 
the commitment motion indicates that Wynder!ts difficulty 
is probably of the"psycopathic" as opposed to the 
"psychotic" variety. Personality disorder, emotional 
instability, behavior deviation, disciplinary diffi- 
culties -- these are the recurrent conclusions abstracted 
from Wynder's history. (R. 71-73.) The nature and 
extent of a character or personality disorder can of 


course be determined accurately only by obscrvation,: That 
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is why the statute, 2 D.C.C. 301(a), calls for 


"observation" of defendants as a matter Gistincet from 
"examination." But the John Howard Pavilion, where 
defendants such as Wynder are committed for pre-trial 
mental examination, has until recently at Léast been 
too crowded and undermanned to afford more than a few 
minutes each day for expert observation of its so- 
called prisoner patients. According to reports 
supplied Congress in 1963, 2 30-day inmate Like Wynder 


could expect to be are a doctor for something less 
i 
than two hours in all. That is inadequate time in 


which "to assemble a picture of a man." Rollerson v. 
United States, No. 17675, decided October li 1964, p. 
10. i 

Under 24 D.C.C. 301(a) a defendant who submits prima 


facie evidence of insanity is eligible for pre-trial 


V In a prepared statement, Dr. Dale Cameron testified 
that inmates of the John Howard Pavilion are exposed 
to a physician, on the average, for only four minutes 
aday. Dr. Cameron stated that "physician time per 
patient is further reduced for treating prisoner 
patients by the necessity that these physicians 
spend substantial time preparing for and testifying 
in court." As Dr. Cameron also testified: "That 
the amount of time a professional person has to work 
with a patient affects the quality of his judgment, 
there can be no question.” Hearings on H.R. 9072 
before the Ad Hoc Subcommittee on Saint Elizabeth's 
Hospital of the House Committee on Education and 
Labor, 88th Cong., 1st Sess., pp. 26-27, 47 (1963). 


commitment: "for such reasonable period as the court 

may determine for examination and observation,” and 

the resulting report is to be prepared only "after such 
examination and observation.” From and after April 9, 
196, the court below was advised, first, that the period 
of Wynder's commitment fell extraordinarily short of 

the "reasonable period” -- up to 90 days -- that the 
court had initially determined to be necessary; second, 
that there: had not been adequate opportunity for the 
"observation" called for by the statute; and third, that 
the "examination" had been conducted without the aid 

of records! which this Gourt has repeatedly indicated 

are essential to a sound evaluation of a defendant's 
mental condition. In these circumstances, we submit 
that it was prejudcial error for the court below to 
reject Wynder's motions for a new or independent 
psychiatric evaluation. 


B. The Court's Refusal _to Provide Needed Psychiatric 


Assistance was Reversible Error Because Based on Failure 


to Distinguish Between the Showing Needed to Obtain a 


Mental Examination and the Outcome of Such an Examination. 
An evident: purpose of the commitment statute, 2h D.C.C. 
301(a), is to provide a means whereby a prima facie 
showing of insanity may ripen into an informed and in- 
forming defense. Mitchell v. United States,-~ U.3.App.D.C. 
316 F.2d 354, 360 (1963). When the court below was 


notified that Wynderts commitment had not been allowed 
to function in that manner, there were several remedial 
steps open to it. The court could have ordered re- 
commitment to Saint Elizabeth's for a new poeede after 
consideration of Wynder's records and after! prover 
observation. More appropriately perhaps, tio eacape 
the professional embarrassment this might have Cansed. 
the court couldthave referred Wynder to the District of 
Columbia General Hospital under 2), D.C.C, 302 (a) or 
invoked the aid of the Legal Psychiatric Services 
available to the court under 24 D.C.C. 106. See 
Mitchell v. United States, 316 F.2d 35h, 359 (1963); 
Leach v. United States, No. 18198, decided April 9, 
1964, pp. 5-6 & n.10. As still another alternative, 
the court could have used its authority under Fed. R. 
Crim. P. 28 to appoint an independent psychiatrist for 
the purpose of examining Wynder. See, eek, Tnited 
States ex rel. Smith v. Baldi, 344 U.S. 561 (1953). 
Motions seeking such relief were repeatedly filed 
and uniformly denied, on grounds which were and are 
erroneous as a matter of law. ! 

The critical ruling was that of April 9, 196h, 
since it was subsequently refused reexamination. (Tr.C 
57-59; Tr.D 26-28; R. 18.) The April 9 hearing, however, 


focused on the wrong issue and so produced a determina— 


tion infected by legal error. The court apparently 
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looked on the question before it as being whether 
Wynder had established a valid insanity defense in his 
motion for commitment, whereas in fact Wynder was simply 
asking for the assistance made available by statute in 
preparing such a defense. The Government's position, 
which the court appears to have accepted, was that 
sufficient information regarding Wynder's mental 
history had been provided in the summary contained in 
the motion. The court went even further, however, and 
took that summary as conclusive disproof of insanity: 
"He has a character disorder and psychopathic personality 
and that is not insanity in the strict sense. ... I 
am ordering him to trial." (Tr.B 5.) Each of these 
grounds of decision was erroneous as a matter of law. 
The statute itself establishes that a motion for 
mental examination shows only “prima facie evidence" 
of insanity. 24 D.C.C. 301(a). The accused is not 
expected to produce "enough evidence to prove that he 
is incompetent or irresponsible. That is what the 
examination itself may, or may not, produce. If the 


accused already had such evidence, there would be 


little need for the examination." Mitchell v. United 


States, F.2d 354, 360 (1963). Wynder's commitment 
motion was designed to initiate inquiry, not to sub- 


stitute for it. It summarized only conclusions, not 


the intermediate tests and findings which the expert 


must know. Certainly it did not purport to pass final 
judgment on Wynder's sanity; that question was just not 
before the Coats ! 

"On adequate averment," this Court has recently 
held, "the defendant has the right to assistance of the 
court in developing the basis for his insanity defense." 
Brown v. United States, No. 18,026, decided April 10, 
1964, p.2. When as in this case that assistance has 
been effectively withheld, "the case must be rethted - 
after the defendant is given a fair opportunity to 
prepare his defense of insanity." (p.3.) That we 
submit is the proper disposition of this branch ope 


the appeal. 


1/ If it had been, it was decided incorrectly. This 
Court has stated it ae settled in this juris- 
diction that even "sociopathic personality dis- 
turbance constitutes a valid defense to! a criminal 
charge." Overholser v. O'Beirne, 112 U.S.App.D.C. 
267, 302 F.ed 852, 855 (1961); see Blocker v. United 
States, 107 U.S.App.D.C. 63, 274 F.2d 572 (1959). 


THE COURT'S FAILURE TO EXCUSE THE JURY PANEL 

AND HOLD A HEARING ON APPELLANT'S OUT-OF-COURT 

MISCONDUCT BEFORE PRESENTING HIM TO THE JURORS 

IN BLANKETS AND CHAINS WAS NEITHER NECESSARY NOR 

PROPER, AND THEREFORE WRONGFULLY PREJUDICED 

APPELLANT'S DEFENSE.L 

An effort to preserve a graphic account of the pretrial 
events wasimade in Wynder's motion for mistrial. (R. 20- 
23.) ‘With few exceptions, the transcript recorded these 
events by the simple notation: "Pause." (Tr.D 4, 5, 6.) 
As the court observed: "The Court Reporter takes down 
everything that is being said; he doesn't take a photo- 
graph of the contents of the courtroom." (Tr.D 13.) 
Counsel's effort to preserve the record was, however, 
scribbled across v,rthe Judge: "Stricken as inaccurate 
in fact and disrespectful to the court." (R. 20.) There 
was no indication of how it was inaccurate and no 
opportunity to determine this factual question. (Tr .D 
19-25.) This by itself was improper. Counsel had a 
duty to record the events, and the court should have 


specifically corrected the record if needed to make it 


accurate. Butler v. United States, 83 U.S.App.D.Cc. 10, 


188 F.2a 24 (1951); Billeci v. United States, 87 U.S.App. 


D.C. 274, 184 F.2d 394, O02 (1950). Appellate counsel has, 


however, taken as factually established only so much as 


1/ With respect to Point 2, appellant desires the Court 
to read the following pages of the original and 
supplemental record: R. 18-23, Tr.D 3-6, 12-13, 
19-25, 31-36, 158-160, 212, 248. 
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appears from undisputed statements in the transcript, 
with one exception’ When as appears from the transcript 
(Tr.D 3.) the deputy marshall announced publicly that 
the defendants had disrobed and refused to come out, he 
must have done so at the court's direction as counsel 
stated. (R. 20, paras. 2, 3.) It seems safe to assume 
that no marshall would have announced this fact to the 
jurors on his own initiative. 

Wynder's cellblock misconduct caught everyone in- 
cluding counsel by surprise. (Tr.D \.) Prompt corrective 
measures were called for. There has never been any 
quarrel with the court's action insofar as it ordered 
the defendants brought before him in plankats and chains. 
(Tr.D 6, 12-13, 20, 21.) What counsel did object to, 
and about which there can equally be no quarrel, is 
the extreme and ineradicable prejiidice to Wynder occasioned 
by the immediate public announcement and So renteren 


of Wynder before the jurors in blankets and! chains. The 


court recognized the existence of this prejudice, but 


said it was of Wynder's own creation. (Tr.D 6.) The 
question presented by Wynder's objections and motions 
for mistrial, and submitted for review here, is whether 
that prejudice was necessarily and GuSneris, Steived on 
Wynder without first affording him a hearing out of 


the presence of the jurors. 
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The. prejudice was so real and lasting that it ought 
properly to be considered as a penalty. Clothed in 
blankets and draped in chains, Wynder was made to look 
like a fugitive from a slave ship. The decisions con- 
cerning the right of a defendant to appear without / 
handcuffs alone are wholly inapposite to this sie 
Here nothing was done to dissipate the prejudice; indeed 
it was reinforced at every opportunity. The blankets 
remained on for one full trial day, the leg irons for 
half of another, the handcuffs for all three trial days. 
(Tr.D 158.) A witness was instructed by the trial court 
to step down and point an accusing finger at Wynder 
while he was chained. (Tr.D 91.) A newspaper story of 
the pre-trial disturbance was read by two jurors and one 
alternate, who were not excused despite request. (Tr.D 
32, 36.); This story did not merely confirm pre-existing 
impressions; it amplified them by stating that Wynder 


had disrobed "to avoid being brought to trial." As we 


shall see, a desire to prevent the commencement of trial 


was not the only possible explanation for Wynder's 
conduct. (Pp.31-32,infra.) Finally, the court at the 
close of trial declined a requested instruction simply 


to ignore Wynder's conduct (Tr.D 212.), and stated instead: 


1/ £&.g., Blaine v. United States, 78 U.S. App. D.C. 6h, 
136 F.2d 204 (1903); Peel v.United States, 316 F.2a 
907 (Sth Cir. 1963); Guffey v. United States, 310 
F.2d 753 (10th Cir. 1962); Way v. United States, 
285 F.2d 253 (10th Cir. “1360ge = = 
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"I want to remind you of something 
unusual that happened at the very 
outset of this trial before the trial 
started. This was an unfortunate epi- 
sode and an unusual episode of the 
defendants using bizarre means to pre- 
vent themselves from being brought in 
for trial. This effort was promptly 
suppressed because the law has to be 
supreme over all of us, and the trial 
proceeded." 
Only after this pronouncement did the court state that 
the matter "should be of no interest or concern to the 
jury." (fr.D 248.) 

Some at least of these reinforcing events were 
error in and of themselves. The simple instruction 
which the Judge refused was the very one this Court has 
explicitly prescribed for such cases. Pearson v. United 
States, 117 U.S.App.D.C. --, 325 F.2d 625, 627 & n.2 
(1963), cited to this effect by counsel in the requested 
instruction, The Judge refused to excuse the offending 
jurors for the wholly irrelevant reason that, unlike 
the English judges, he could not hold the press in con- 
tempt. (Tr.D 31-36.) Of course he wasn't asked to, 
and the unavailability of one remedy only made more 
imperative the need for the other, which counsel did 
request -- namely, excusal of jurors. Coppedge v. United 
States, 106 U.S.App.D.C. 275, 272 F.2d 504, 508 (1959). - 


In this case, it should be noted, that remedy would have 


resulted quite properly ina mistrial, since three of 


l/ See Gelb, Fair Trials and Free Speech, 31 G.W.L.Rev. 
607, 611-12 (1963). 
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the fourteen jurors and alternates would have been 
excused, reducing the jury to ll. 

The serious prejudice which makes these errors 
reversible, however, originated in an earlier and more 
fundamental mistake. For the penalty imposed on Wynder 
was not wholly or necessarily of his own creation. It 
might have been avoided altogether by excusing the jury 
panel from witnessing the disturbance; and it was too 
severe a penalty to impose for Wynder's out-of-court 


conduct without affording him a hearing. 


A. ‘Since Wynder's Misconduct Took Place Before 
Trial _ and Out of the Courtroom, There Was No Necessity 
to Prejudice the Jury Panel by Bringing the Incident 
Immediately and Vividly to its Attention. There was no 


necessity to announce the defendants' actions at once 

to the jury panel or to keep the jurors in the courtroom 
wiile the disturbance was settled. As the court observed, 
the jury had not yet been empaneled. (Tr.D 6.) In the 
course of empaneling, to be sure, the jurors might be 
asked as they later were to look at the defendants in 
order to determine whether any were prejudiced for or 
against them. (Tr.D 7, 8.) But there was no need to 
inculcate adverse prejudice in advance of that inquiry, 


by announcing publicly what the defendants had done and 


exposing the jurors to the "captivation” proceedings. 


Knowledge so acquired was completely irrelevant to the 
jury's fact-finding function and indeed an interference 
with it We submit that if the jurors nad witnessed 

a similar performance by Wynder one week before the trial, 
zach of them would have been subject to dismissal for 
cause. Wynder's mistrial motion was just such a challenge 
in gross, and in the circumstances of this case was im- 
properly denied. 

The trial did not need to and could not commence 
immediately. The marshall's subduing efforts consume d 
about 20 minutes anyway (Tr.D 2h.), during which the 
jurors listened and laughed. (Tr.D 6.) This delay 
might well have been reduced if the defendants had 
been told the jurors were not in the courtroom. At the 
very least the jurors could have been excused with a 
bland statement during this period. Counsel had no 
opportunity even to suggest such a course, however, 
gince the court did not see fit to consult with them 


before ordering the public announcement. 


If after calling the defendants in without the jury 


present, the court had determined that they were per- 
sistent in their refusals to dress, then it might have 
been proper to call the jurors back in with the defendants 


still in blankets and chains. There is reason to believe, 


1/ Pearson v. United States, 117 U.S. App. D.C. --, 325 
F.2d 6205, 627 & ne (1963). 
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however, that the defendants would not have wanted to 
be seen by the jurors in this condition. There is also 
reason to believe that the defendants may have thought 
their presence unnecessary to the commencement of trial; 
this point could have been cleared up by a brief ex- 
planation with counsel present. The court made no 
effort to avoid imposing prejudice, however, stating 
that "it isn't the function of the Court to make 
explanations to defendants." (Tr.D 22.) The contrary 
suggestion in Pearson v. United States, 117 U.S.App.D.C. 
325 F.2d 625, 627-28 (1963) -- cited to and read by, 
but apparently disagreed with by the trial court (Tr.D 


23, 25.) -- is a sufficient answer to that assertion. 


B. Since the Court Had Not Observed Appellant's 
Misconduct and There Were Possible Explanations Including 
Mental Incompetency for It, It Was Improper to Select 
and Impose the Penalty of Ineradicable Trial Prejudice 
Without a Hearing. It must be emphasized that Wynder's 
misconduct took place out of the presence of the court 
and jury and before any part of the trial proceedings 
had begun. (Tr.D 3.) This case is therefore unlike 
those in'which a So eee has misbehaved in the court- 


room during trial. Here there was not only opportunity 
1/ Cross v. United States, 117 U.S.App.D.C.--, 325 F.2a 


G29 (1963); pearson v. United States, 117 U.S.App. 
D.C.--, 325 F.cd 625 (1963). 


EB ibid; United States v. Bentvena, 319 F.2d 916 
cir. 1963). 
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to keep the jurors! deliberations er are of such 
an incident, but also occasion for the Judge -- who of 
course had not witnessed the disturbance -- to determine 
what had caused it before imposing any penibine’. We 
submit that it was error not to seize the occasion and 
afford Wynder a hearing. 

The record does not disclose why Wynder behaved as 
he did. The deputy marshall's announcement was that 
the defendants "refuse to come out except --" but the 
sentence was interrupted by the court's order to wrap 
them in blankets. (Tr.D 3.) The record does show that 
Wynder asked to speak to the Judge out of the presence 
of the jury, and also moved for judicial determination 
of his competency to stand trial, but eWeds requests 
were denied. (Tr.D 27-28.) It is at least a plausible 
inference that Wynder was seeking to dramatize the 
question of his mental condition, in an effort to bring 
it inescapably before the court and obtain for the first 
time a focused hearing on his need for psychiatric 


a/ 
assistance. If this effort, which was unsuccessful, was 


rash and ill-advised, it was also consistent with the 


behavior pattern indicated by what the commitment motion 


reveals of Wynder's mental history. 


1/° An order for mental examination may be based on 

% "the court's own observations," 2h D.C.C. 301(a), 
which ought normally to be supplemented by at least 
informal inquiry of the defendant. Rollerson v. 
United States, No. 17675, decided Oct. 1, 196k, p.16; 
see Cooper v. United States, No. 17669, decided 
April 9, 1964, p.4 n.4 (Wright, J., concurring). 
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Incompetency is just one of the explanations for 


1/ 
Wynder's behavior that might have come out at a hearing. 


Even if, we assume the worst, however -- that there was 
no justification at all for Wynder's behavior -- still it 
woulda not have been proper to impose a penalty without a 
hearing. The court itself took note of the fact that 

the defendants had allegedly scratched two of the officers 
and said it would consider a charge of resisting Federal 
officers, "after this trial is over." (Tr.D 2-25.) 
Immediate imposition of penalties for that charge, with- 
out a hearing, would have been improper as the court 
recognized; the same is true of the pre judice-penalty 
imposed for Wynder's disrobing. 

Had the court determined to proceed against Wynder 
for criminal contempt, it could not have done so without 
a plenary hearing. Fed. R. Crim. P. l2(a) allows summary 
proceedings only "if the judge certifies that he saw or 
heard the conduct constituting the contempt and that it 
was committed in the actual presence of the court.” 

That was not so in this case. Moreover, even if summary 
contempt had been otherwise proper, the substantial 
question raised by Wynder's conduct as to his mental 
competency would have required a full hearing. Panico 


v. United States, 375 U.S. 29 (1963). And a contempt 


Pearson v. United States, 117 U.S.App. 
5 F.cd 625 (1963). 
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penalty even after hearing could not constitutionally 
have exceeded that for a petty offense -- in the District, 
90 days! imprisonment -- without convening a jury. United 
States v. Barnett, 376 U.S. 681, 694, n.12 (196); 
Rollerson v. United States, No. 17675, decided Oct. 1, 
1964, p. 17. In this case, without a jury and without 


even a hearing the judge imposed the penalty of ineradi- 


cable trial prejudice from which there followed a judgment 


of fifteen years' imprisonment. 

Since it was neither necessary nor proper for the 
court so to prejudice Wynder's defense without first 
holding a hearing out of the presence of the jury, we 
submit that on this ground too the case should be re- 
versed and a new trial ordered. 

III. APPELLANT WAS DENIED AN IMPARTIAL TRIAL AND 

THE EFFECTIVE ASSISTANCE OF COUNSEL BY: THE 

COURT'S DISPLAY OF PARTISANSHIP AND ITS UN- 

FOUNDED INTIMIDATION AND DENIGRATION OF 

ASSIGNED COUNSEL. 1/ 

Even a cursory reading of the record reveals 
exemplary diligence on the part of Wynder's assigned 
defense counsel. <A member of the Georgetown Law School's 


Legal Intern Program, counsel spared no effort to prepare 


and present as effective a defense as possible. Left 


Aw In connection with Point 3, appellant desires this 
Court to read the following portions of the supple- 
mental record: Tr.D 43-48, 57-58, 65- 67, 186-191, 
20-28, 91, 98, 101-102, 170-172, 225. | 
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free to contest the prosecution's case on equal terms, 

there is little doubt that counsel here would have 

gained for Wynder a fair and balanced hearing. But 

counsel was not left free to wage an even contest. He 

was instead opposed, called down, and criticized by the 
trial court in a manner suggesting strongly to the jury 
that counsel's carefully prepared defense was insubstantial. 
We submit to this Court ten instances selected from the 


record. 


A. The Court Displayed Partiality by Unjustifiably 


Interceding Against Appellant on Occasions When the 


Prosecutor Chose Not to Do So. 

l. After the prosecutor had identified a metal 
box, through testimony of Mrs. Housden, as the one taken 
from the! office safe, the judge advised him in open court 
to offer it in evidence. The prosecutor said he wouid 
prefer to wait until after connecting it with the de- 


fendants, unless the defense had no objection. The court 


then stated: "I don't care whether they object or not. 


You have a right to make an offer . . . I would offer it 
now, objection or no objection.” (Tr.D 43-44.) This 
hardly indicated the dispassionate receptivity to 
defense arguments or objections one would expect from 
a trial arbiter. 

2. The court went further, however, and 


assumed the function of prosecutor on a critical question 


ahs 


of admissibility. After the Assistant U.S. Attorney 
announced that he had finished his direct examination of 
Mrs. Housden, the court called him to the bench and 
directed him to ask about identifications she had made 
of Wynder immediately after his arrest. The prosecutor 
quite properly told the court he had not bvanehe that out 
because Wynder's counsel had moved earlier to suppress 
this pre-arrcignment idontification and so he "preferred 
to withhold it." The court then made this remarkable 
statenent: "The thing to do, prosecuting counsel should 
always ignore defense counsel; let defense counsel raise 


' The court forced the prosecutor to 


their own points.’ 
go into the question; and although counsel for Wynder 


promptly objected, the court's overruling was a foregone 


1 
conclusion. (Tr.D 45-48.)~ 


3. After the overruling of that objection, 
Wynder's counsel tried to tell the court that he was 
thereby forced to go into the circumstances’ surrounding 
the post-arrest identification. His first effort was 
interrupted by the court, which erroneously accused him 
of rearguing the admissibility question and openly 
branded this as "not proper court demeanor." (fr.D 48.) 


a 


af See Point 4, infra pp. 44-48, for an argument that 
this post-arrest identification was inadmissible 
as a matter of law. For present purposes it is 
enough to note that the objection had been care- 
fully prepared, had impressed the prosecutor, and 
so was certainly not frivolous. 
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A second effort to state the point was more successful, 
and the court ruled that it would be "entirely proper to 
have a very searching cross-examination” on this question 
and that he always gave counsel "full leeway” on such 
matters as he thought without contradiction the United 
States Attorney would expect him to. (Tr.D 57-58.) 

When Wynder's counsel conducted this cross- 
examination, accordingly, and inquired whether Mrs. 
Housden's: robbery identification was based on her having 
been later presented with an arrested suspect in the 
back of the cruiser, the prosecutor interposed no 
objection. The court reversed itself without explanation, 
however, cut off the questioning and said it didn't think 
the question was "an accurate statement." (Tr.D 65-67.) 
Of course it wasn't a "statement" at all, but a question 
that counsel quite properly said the prosecutor could 
amplify if he wished. The court took unto itself the 
fact-finding function at this point, however, stating 
that: "She identifies him, I presume, because he is the 
person whom she saw as a participant in the robbery and 
having seen him afterwards. I think you leave out a 
very important element in your question.” (Tr.D 66.) 
Thus ended counsel's "full leeway" of the “very searching 


a7 
cross-examination" the court had promised him. 


af Counsel tried twice more to rephrase the question 
(Tr.D 67, 88), but the point was taken away by the 
court's recitation of the three times Mrs. Housden 
had supposedly seen Wynder -- one being during the 
robbery -- and its ruling that "you may not imply 
that it is only based on one of them." (Tr.D 67.) 
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4. The court interposed its view of the facts 
and cut off defense cross-examination on one other very 
damaging occasion, again despite lack of objection fron 
the prosecutor. Officer Quinn testified on direct that 
when he and his partner stopped their cruiser to arrest 
the defendant, Wynder stooped down behind a parked ve- 
hicle, and that when the two officers went around either 
side of the vehicle he said "you got me." (Tr.D 175, 
186-87.) The defense on cross-examination attempted to 
bring out that the police had their guns drawn on Wynder 
at the time, which was plainly material to the purported 
"admission." The court interrupted, however, and said 
it didn't think this was material. (Tr.D 189.) Counsel 
offered to explain, but when he proceeded to do so 
through further questioning the court stopped him, stated 
"I don't care for your explanation" and peremnboriiy 
summoned counsel to the bench and told him he was guilty 
of contempt. (Tr.D 190.) The court's only explanation 
for this arbitrary and overbearing act was that "the 


defendant knows perfectly well that police officers 


don't shoot at random" (Tr.D 191) -- hardly the function 


of the court to decide. 

A trial judge is not of course expected to be 
merely a passive arbiter. His participation can often 
be helpful in developing the facts. "But assistance so 


given as to indicate partiality cannot be tolerated.” 
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Blunt v. United States, 100 U.S.App.D.C. 266, 2h F.2d 
355, 366 n.26 (1957). Here the trial court indicated 
strong and pervasive partiality by the short shrift it 
gave defense objections and by its cutting off of legiti- 
mate defense cross-examination without request by the 
prosecution and without reason. The court's one offer 

to act as “associate counsel for the defense, .. . as 


I very often am” (Tr.D 185), scarcely righted the balance. 


See Killilea v. United States, 267 F.2d 212 (1st Cir. 1961). 


’More serious still was the court's arrogation 
of the duties and responsibilities of the prosecutor. 
Its flat admonitions to "ignore defense counsel" and 
introduce questionable evidence "objection or no object- 
jon" is not at all consonant with the prosecutor's inde- 
pendent responsibility to conduct a fair trial, which 
the Assistant U.S. Attorney here was striving conscien- 
tiously to exercise. The remarks of this Court on that 
question in Billeci v. United States, 87 U.S.App.D.C. 27h, 
18h F.24 394, 403 (1950) are worth repeating at some 
length: 

"The public interest requires that 
persons who have committed crimes be 
convicted of them. But the responsi- 
bility for producing the evidence 
which will persuade twelve jurors 
of guilt beyond a reasonable doubt is 
upon the prosecutor. It is a serious 
public responsibility, but it is upon 
the prosecutor and upon him alone. 


The judge has no part in that task. 
The prosecutor represents society in 
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the prosecution. The attorney 
for the defense represents the) 
accused. The judge is a dis- | 
interested and objective partici- 
pant in the proceeding. ‘Prosecution 
and judgment are two quite separate 
functions in the administration of 
justice; they must not merge.'"2/ 
The trial court's serious departures from that standard 
in this case were prejudicial to Wynder's defense and 
contributed substantially to the necessity for a new 
trial. 


B. The Court's Intemperate and Audible Threats 


Appellant's Devense. 

5. As previously stated (p. 24, supra), 
the written motion for mistrial was carefully prepared 
to record the events surrounding Wynder's introduction 
to the jury in blankets and chains (R. 20-23), but was 
summarily “stricken from the files as discourteous in 
tone and inaccurate in fact." (Tr.D 25.) There was 
no indication how the motion was factually incorrect, 
apart from the court's repeated mistaken insistence 
that counsel was suggesting the defendants should have 
been brought into court naked. (Tr.D 20-21, ) Nor is 
it easy to see how citation of precedents in this Court 
dealing with what a trial court should do when faced 


with unruly defendants could be thought discourteous; 


1/ Citing Judge Learned Hand in United States v. 
Marzano, 149 F.2d 923, 926 (2nd Cir. 5 
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yet that is how the trial court took it. (Tr.D 25.) 

And it pointedly criticized Wynder's assigned counsel 

for a supposed "lack of urbanity and courtesy on the 

part of some of the members of the Legal Intern Program.” 
(Tr.D 25.) 

&. The court gave the same treatment to 
counsel's written pretrial motion for mental examination, 
judicial determination of competency, and permission to 
speak to the court. The court stated that "you can file 
anything, you want, but I think it is a perfect waste of 
time, energy, paper and stenographic assistance to do 
that." (Tr.D 28.) 

7. Such reproofs were not all privately 
delivered. At one point, counsel for Wynder attempted 
to object to the court's instruction to an indentifying 
witness to step down and point to the defendants. 

Counsel began, "Your Honor --" but the court interrupted: 
"Will you please sit down.” (Tr.D 91.) At a later 
bench conference, counsel explained that his objection 


related to the prejudicial nature of the accusatory 


"pointing" procedure. (Tr.D 98.) This was certainly 


not a frivolous objection. No prior witnesses had 
stepped down to identify the defendants. The pointing 
took place on Thursday, May 2€th, before the court's 
noon recess (Tr.D 10) and while the leg irons and 


handcuffs were still in place. (Tr.D 158.) The court's 
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peremptory order was unfounded and necessarily indicatsu 
that counsel's attempt to object was an unwarranted 
obstruction of the court's proceedings. | 

8. At a bench conference during which the court 
spoke of co-defendant Wilson's criminal record, Wilson's 
counsel indicated concern that the court's remarks could 
be overheard by the jury. (Tr.D 101-02.) The court 
immediately responded by threatening counsel with punish- 
ment for contempt. The court added its irritation at 
"young men of today, they have such bad manhers, some 
of them," but quickly added to the Assistant U.S. Attorney: 
"That does not apply to you." Of course counsel's remarks 
were quite proper, not only to warn the court but also 
to record an objection and lay the foundation for a 
curative instruction to the a There are, it must 
be said, other record indications that the trial court 


may have been a little hard of hearing. Tr .D 160-161, 
231-233.) 


9. Wynder's counsel sought during cross- 


examination to ask Mr. Hannan whether he had told counsel 
not to speak to any of his employees. The court inter- 
vened and excluded this question as beyond the scope of 
direct examination. The witness stated, however, that 


" 


he would "love to answer this question, and was allowed 


to make a grossly prejudicial statement, invulnerable to 


1 Billeci v. United States, 87 U.S.App. D. Cc. 27h, 18h 
1/ F.cd 304, Oe (1950). 


She 
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further questioning, about how "stupid" defense counsel 
was to try and get information over the telephone. The 
court followed this sally up with one of its own, term- 
ing counsel's question "unethical" and repeating its 
view that "the Georgetown Intern Program is lacking in 
teaching ethics and proper court demeanor." (Tr.D 170- 
172.) 

i0. At the close of the evidence, the 
prosecutor made his summation without interruption 
from the court. When Wynder's counsel arose, however, 
and introduced himself as "counsel appointed to defend 
Mr, --", the court interrupted: "No; will counsel come 
to the bench, please” and criticized him for revealing 
the fact of appointment. (Tr.D 225.) The judge may 
nave been right or wrong e- it should be observed that 
an Assistant U.S. Attorney enjoys a certain "public 
service” prestige with the jury by reason of his office, 
and it is not at all certain that a Legal Intern should 
not enjoy similar recognition -- but the point was surely 
a minor one and the judge's interruption of both defense 
summations on such minor points (see also Tr.D 237-238), 
in contrast with the prosecutor's freedom from interrup- 
tion, could only serve further to downgrade defense 


counsel in the eyes of the jury. 


yy The court instructed counsel to "sit down" during 
Mr. Hannan's speech. (Tr.D 171.) 
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Ill-considered interruptions, threats and criticisms 
of counsel for good-faith conduct of a defense, such as 
those which marked this trial, tend not only to "belittle 
the lawyer in the eyes of the jury, but also to unnerve 
him and throw him off balance so that he [can] not 
devote his best talents to the defense of his client." 
United States v. Kelley, 314 F.2d 461, 463 (6th Cir. 1963) 
(reversing for new trial). Such intimidation and degrada- 
tion is improper. The attorney plays almost as important 
arole as the judge in shaping a criminal trial for the 
jury. Zebouni v. United States, 226 F.2d 826, 827 (5th 
Cir. 1955). The hobbling of defense counsel serves 
necessarily to disable the defense, and yieles a lop- 
sided presentation to the jury. 

Perhaps no one incident -- interruption, advocacy, 
denigration, intimidation -- would have sufficed to 
render this trial unfair. Taken all together, however, 
they undermined not only the appearance Buti the very 
substance of a fair trial, with all that that means in 
terms of effective assistance of counsel, the presumption 
of innocence, and an impartial judge and shy See e.g., 
Zebouni v. United States, 226 F.2d 826 (Sth Cir. 1955) 
(cumulation of incidents). These are not sale concepts 


deserving only lip service; they are the indispensable 


ingredients of a fair and proper trial. Billeci v. 


United States, 87 U.S.App.D.c. 274, 184 F.2a 394, 403 


See 


(1950). We submit that on this point too the case 


should be reversed for a new and fair trial, and we 


leave it to this Court's discretion whether that trial 
2X 


should be before a different judge. 


IV. APPELLANT?S IDENTITY AS ONE OF THE ROBBERS WAS 
IMPROPERLY ESTABLISHED BECAUSE THE COURT ADMITTED 
EVIDENCE OF IDENTIFICATION PROCURED BY THE POLICE 
DURING A PERIOD OF UNDUE DETENTION AND THEN PRO- 
HIBITED Sees MINATION GOING TO THE WEIGHT OF 
THIS EVIDENCE. 2. 

The police arrested Wynder without a warrant under 
circumstances giving then probable cause for arrest. 
(Tr.cC 49, 52.) Instead of taking Wynder directly to the 
police station for booking and prompt presentation to a 
magistrate, however, the arresting officers placed him 
in the cruiser and drove him to the Hannan office. There 
they asked Mrs. Housden to peer into the car and identify 
the arrested suspect as one of the robbers, which she 
did. (Tr.c 8-9; Tr.D 65.) Mrs. Housden was later 
allowed to testify over objection to this identification, 
then prevented from answering questions going to the 
weight this police-cruiser confrontation played in 
inducing her recollection of an earlier identification 


of Wynder during the robbery. (Tr.D 45-48, 65-67.) 
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ay, See Naples v. United States, 113 U.S.App.D.C. 281, 
307 F.2a 618, 631 ; Blunt v. United States, 
100 U.S.App.D.C. 266, 24h Fiza 355, 366 (1957); 
Killilea v. United States, 287 F.2d 212 (lst Cir. 


In connection with point 4, appellant desires the 
Court to read the followi pages of the supple- 
mental record: fTr.c¢ 8-9, 19° 52; Tr.D 45-48,65-67. 
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Each of these rulings on the critical question of 
identification was, we submit, erroneous. 

There is no question that Wynder's arrest was 
complete at the time he was stopped and searched by the 
officers. No need appeared to delay the booking. If 
the police wished to check the witnesses' ability to 
identify Wynder before preliminary hearing, they could 
later have held a conventional line-up at weliee head- 
quarters. In the meantime Fed. R. Crim. P. 5(a) 
mandated Wynder's presentation to a committing magistrate 
"without unnecessary delay." See Mallo v. United 
States, 354 U.S. 449, 453 (1947). In the District of 
Columbia, the governing statute requires that suspects 
arrested without a warrant be taken "immediately" before 
a magistrate, which this Court has indtoetaa may impose 
an even stricter standard than that set by Madore. 
Wynder was arrested at about 2 P.M. (Tr.D 17k), and it 
is established in this District that a magistrate and 
an Assistant U.S. Attorney are sontiqiouay available 
to the ieee 

In the absence of other éffective means to enforce 
the requirements of Rule 5(a) and 4 D.C.C. 140, this 


Court has required exclusion of involuntary indentification 


a 4 D.C.C. 140; Coleman v. United States, -- U.S.App. 
D.C. --, 317 F.2d 891, 894 & n.9 (1963). 


2/ Jones v. United States, Bye U.S.App. D. C. 256, 307 
F.2d 397, 399 & n.o (1962). 


ais 


evidence obtained during a period of unwarranted delay 


before presentation to a magistrate. Bynum v. United 


States, 10) U.S.App.D.C. 368, 262 F.2a 65 (1959) is 


authoritative. It held that fingerprints taken during 

a period of illegal detention and introduced to establish 
identity were inadmissible under the Mallory rule of 
exclusion. Nociag the difference between this evidence 


and the statements or articles which more frequently 


at L67: 

, "But all three have the decisive common 
characteristic of being something of 
evidentiary value which the public 
authorities have caused an arrested 
person to yield to them during illegal 
detention. If one such product of 
illegal detention is proscribed, by 
the same token all should be proscribed." 

Bynum itself was a case of unlawful arrest, but 
its holding has since been applied explicitly to evidence 
procured, during a period of undue detention before pre- 
sentation to a committing magistrate. United States v. 
Smith, 31 F.R.D. 553, 560 (D.D.C. 1962). The rule of the 
Lynum case has, moreover, been approved in Wong Sun v. 
United States, 371 U.S. 471, 486 n.12 (1963), and applied 
by this Court to exclude even a line-up identification 
procured during a period of illegal detention. Gatlin 
v. United States, -- U.S.App.D.C. --, 326 F.2a 666, 673 


(1963). 


Exclusion of the immediate post-arrest identifi- 
eee ci this case follows a fortiori from these 
decisions, since unlike fingerprint or line-up identi- 
fications the observations of a person confronted with 
a just-arrested police suspect are of highly questionable 
reliability. The witness is induced in effect to ratify 
an expert police judgment. For this reason, if the 
evidence was admissible it should certainly have been 
subject to rigorous cross-examination. 

The induced nature of Mrs. Housden's identification 
in this case was particularly critical to evaluation 


of her testimony, since she alone of the three witnesses 


present in the office asserted that she had been able 


to see the second robber's face during the robbery. 
(Tr.D 39-41, 65, 94, 129.) Counsel quite properly 

felt entitled to explore the extent to which her in- 
consistent testimony on this point proceeded from the 
later police-car confrontation. See 3 Wigmore, Evidence 
§ 99 (3rd Ed. 1940). The court refused ts permit 

such questioning, however, and indeed asserted as a 


statement of fact that Mrs. Housden's testimony 


depended both on her having seen Wynder at the time 


iy Witness Zimmerman was also allowed to testify to 
his view of Wynder in the police car (Tr.D 11- 
1L2), but the damage had already been done by 
Mrs. Housden's testimony and a second objection 
was unnecessary to preserve counsel's point. 


whe 


of the robbery and on her later view of him in the 


police car. (Tr.D 65-67.) The facts as stated by 


the witness before the court's interjection permitted 
at least a reasonable doubt on this score, and the 
court's ruling and statement prejudicially deprived 
Wynder of the jury's consideration of this question. 
Although as the trial developed the question of 
identity was the principal issue left to the defense, 
we do not believe that this Court need consider whether 
a new trial should be ordered for these errors alone. 
We submit, however, that since a new trial should in 
any event be required on the other grounds presented 
in this brief, it would be appropriate for the Court 
to include in its opinion an order excluding the pre- 
commitment identification or at least permitting 


cross-examination into its weight. 


CONCLUSION 


or the reasons stated, we respectfully submit 
i 


to this Court that the judgment of conviction should 


be reversed and a new trial ordered, with ar 


instructions to afford appellant an opportunity to 


prepare an insanity defense. 


Respectfully submitted, 


ROBERT C. BARNARD 

ROLAND S. HOMET, JR. 

22h Southern Building 
Washington, D.C. | 20005 
Counsel for Appellant 
(Appointed by this Court) 
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For: The United States Attorney 
Washington 1, D. CO. 


APPENDIX 


tatutes and Rules Involved 


2 D.C. Code § 2901 (1961): 


"Whoever by force or violence, whether 
inst resistance or by sudden or stealthy 
ure or snatching, or by putting in fear, 
1 take from the person or immediate 
ual possession of another anything of 
is guilty of PORDEry 5 and any person 
ted thereof shall suffer auade tg ole: 


t less than six months nor more tha 
” 


301 {a) (1961): 


"Thenever a person is arrested, indicted, 
charged by information, or is charged in the 
juvenile court of the District of Columbia, 
or or with an offense and, prior to the 
imposition of sentence or prior to the ex- 

i ion of any period of probation, it 
ppear to the court from the court's 

oservations, or from prima facie evidence 
Suunieto to the court, that the accused is 
of unsound mind or is mentally incompetent 
so as to be unable to understand the pro- 
ccedings against him or properly to assist 
ini his own defensc, the court may order the 
accused committed to the District of Columbia 
General Hospital or other mental hospital 
designated by the court, for such reasonable 
period as the court may determine for exami- 
nation and observation and for care and 
treatment if such is necessary by the 
psychiatric staff of said hospital. ..." 


ed. R. Crim. P. 5(a): 
"An officer meking an arrest under a 

warrant issued upon a complaint or any 

person making an arrest without a warrant 

shall take the arrested person without un- 

necessary delay befere the nearest available 

commissioner or before any ether nearby officer 

empowered to commit persons charged with 

offenses against the laws of the United 

States. <<. .s 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Where appellant, on his own motion, was given one mental 
examination which resulted in a finding of competency and 
no mental disease, should the court have provided him with 
another examination merely because appellant and his counsel 
were of the opinion that the first examination was inadequate? 

2. Where an eye-witness to the crime testified that she again 
saw the appellant shortly after his arrest, 

(a) Was that testimony inadmissible merely because ap- 
pellant was returned to the scene of the crime for five min- 
utes before being taken to police headquarters, and 

(b) Was it reversible error to limit defense counsel’s cross- 
examination on the matter even though he had already asked 
about it once and fully argued his theory concerning it in clos- 
ing argument? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18758 
James O. WYNDER, APPELLANT 


v. 
Unitep SraTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and a co-defendant Louis Wilson were charged by 
indictment filed on January 6, 1964, with robbery and car- 
rying a dangerous weapon. Trial by jury commenced on 
May 27, 1964. The Court directed a verdict of not guilty on 
the carrying of dangerous weapon count against appellant. 
On June 1, the jury returned a verdict finding both men guilty 
of robbery, and finding Wilson not guilty of carrying a dan- 
gerous weapon. On June 22, 1964, appellant was sentenced to 
five to fifteen years imprisonment. From that judgment he 
appeals. 


Pretrial motions for independent mental examinations 


On January 24, 1964 appellant filed a motion for a mental 
examination at St. Elizabeths Hospital. That motion was 
heard and granted on January 30, 1964. On February 20, 1964, 
while hearing a motion to dismiss which had been filed by ap- 
pellant’s co-defendant, Judge Matthews indicated that she had 
requested St. Elizabeths Hospital to expedite appellant’s 


(1) 
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mental examination. Appellant’s defense counsel objected to 
this, and the court informed defense counsel that such examina- 
tions are not made on a treatment schedule but rather are a 
matter of a process and the time required depended upon when 
the Hospital began the process. The court said that all it re- 
quested the Hospital to do was to begin the process a bit earlier. 
Defense counsel was also informed that he could submit any 
information about the appellant, that he desired, to the Hos- 
pital. (Tr. A 11-13). 

A letter from St. Elizabeths was filed with the court on 
March 10, 1964 stating that appellant was competent to stand 
trial and was not suffering from any mental disease. About a 
month later, on April 9, 1964, appellant filed a pro se motion for 
an independent psychiatric evaluation. That motion was 
based on the contention that the conclusion of the psychiatrists 
at St. Elizabeths Hospital was reached in less than 90 days, and 
appellant considered the full 90 days to be necessary for such a 
decision. When asked by the court about this pro se motion 
defense counsel said that he thought there was something to it 
because appellant had been in a mental hospital for a month 
and a half about eight years before, and that the records from 
that hospital had not arrived at St. Elizabeths until after St. 
Elizabeths reached its conclusion. Government counsel in- 
formed the court that the authorities at St. Elizabeths had been 
aware that appellant had been in a mental hospital for a month 
and a half eight years before, and that they also knew which 
hospital it was and what the diagnosis of that hospital had been. 
The motion was denied by Judge McGuire. (Tr.B1-5.) The 
same motion was renewed on April 20, 1964, at the beginning of 
trial and it was denied by Judge McLaughlin (Tr. C 58-59). 
That trial ended in a mistrial shortly after it began (Tr. C 101). 
The case came to trial again on May 27, 1964, at which time 


*In the interest of maintaining uniformity the Government has adopted 
appellant’s system of identifying transcripts which is as follows: 

Tr. A—Hearing before Judge Matthews, Feb. 20. 1964 (pp. 1-37). 

Tr. B—Hearing before Judge McGuire, April 9, 1964 (pp. 1-6). 

Tr. C—Hearing and trial before Judge McLaughlin, April 20 and 21, 1964 
(pp. 101-103). 

Tr. D—Trial before Judge Holtzoff, May 27, 28 and June 1, 196% 
(pp. 1-273). 
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appellant again renewed his motion for independent psychi- 
atric evaluation, and it was denied by Judge Holtzoff. 


Trial 


Immediately after counsel for the Government and both 
defense counsel announced ready for trial, and the jury panel 
was waiting, the Deputy Marshal informed the court that 
appellant and his co-defendant had disrobed and refused to 
come out of the cell block for trial. The court instructed the 
Marshal to wrap the appellant and his co-defendant in blankets 
and bring them out. (Tr. D3.) The appellant and his co- 
defendant were wrapped in blankets, leg irons, and handcuffs 
and brought into the court room. Counsel for appellant and 
his co-defendant both moved for a mistrial because of the way 
the defendants were presented. The court denied the motion, 
stating that the defendants refused to put on their clothes, and 
that the court had been informed that they were difficult to 
handle unless handcuffs and leg irons or both could be used. 
The court said that it gave the Marshal the authority to use 
those restraints. (Tr. D 12-13.) 

The next day. prior to the presentation of any evidence, ap- 
pellant again filed a motion for a mistrial based on the way the 
appellant was brought into the courtroom (Tr. D 21). The 
court again denied the motion, stating that the motion con- 
tained a great many inaccuracies. The court further said that 
appellant and Wilson resisted the officers who wrapped them 
in blankets and scratched a couple of the officers who were 
given injections to prevent possible poisoning. (Tr. D 24-25). 

The Government's evidence was overwhelming. It showed 
that appellant and his co-defendant entered the office of the 
M. Paul Hannan Real Estate Company in Northwest Wash- 
ington on the afternoon of November 21, 1963. Wilson had 
a gun and told the three occupants of the office, Mrs. Housden, 
Mr. Rutkowsky, and Mr. Donahue, all employees of the real 
estate company, that it wasa holdup. Wilson who had nothing 
covering his face, ushered Mrs. Housden and Mr. Rutkowsky, 
at gun point, to the rear of the office where they joined Mr. 
Donahue. While Wilson guarded these three people, appellant 
rifled through the safe, taking money and a maroon metal box 
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labeled “Stamps” which contained loose change and stamps. 
These things were all put into a brown paper bag which ap- 
pellant was carrying. After appellant and Wilson fled the of- 
fice, Mr. Rutkowsky and Mr. Donahue gave chase, and Mrs. 
Housden called the police. On the way out of the office Mr. 
Donahue informed Mr. Ralph Zimmerman, who was standing 
outside in front of the office, about the robbery. Mr. Zimmer- 
man saw the two men and he too gave chase. As Mr. Zim- 
merman got close to appellant and Wilson, Wilson turned to- 
ward Zimmerman and told him not to get any closer. Mr. 
Zimmerman eventually lost the appellant, but he saw Wilson 
get into an automobile. Minutes later appellant was arrested 
a few blocks from the scene of the robbery. The arresting of- 
ficers who had his description from a lookout report saw him 
running down the street carrying a brown paper bag. Appel- 
lant bent down behind a parked vehicle and came up without 
the bag. The officers arrested him and appellant immediately 
stated “You got me.” The officers then recovered the brown 
bag which contained the proceeds of the robbery. ( Tr. D 39- 
49, 88-95, 117-122, 138-141, 143-144, 148, 173-182). 

Appellant was identified at trial by all three eyewitnesses 
and Mr. Zimmerman (Tr. D 40-41, 91, 118-119, 134-135, 139- 
140, 145). Appellant had also been identified by the witnesses 
at a previous trial which resulted in a mistrial. (Tr. D 51-52, 
105, 122, 142). 

Throughout the trial the court instructed the jury that if 
there should be any newspaper notices or news broadcasts con- 
cerning the trial, the jurors were not to read or listen to them 
(Tr. D 17, 156). 

In his instructions to the jury, and at the request of defense 
counsel, the court included an instruction concerning the events 
at the start of the trial when appellant and Wilson disrobed 
to prevent themselves from being brought into the courtroom 
for trial. The court told the jury: 

Now this episode is a matter that should be of no in- 
terest or concern to the jury and in your deliberations 
or consideration of the case you should completely ig- 


nore it because, I repeat, the only question for you to 
determine is whether the defendants committed the 
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crimes with which they are charged, and that question 
must be determined solely on the evidence introduced 
at this trial. (Tr. D 248.) 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, provides: 


Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


SUMMARY OF ARGUMENT 


The evidence against appellant was overwhelming. He was 
caught with the proceeds of the armed robbery just minutes 
after the robbery, and he was identified by four witnesses. In 
an attempt to avoid conviction for this crime he seeks reversal 
on several technical points of law. The foundation for his 
allegations was laid early in the case. Appellant requested a 
mental examination which he was given, but it did not result 
in a defense, and he attacked the examination as inadequate. 
At the start of the trial appellant and his co-defendant took off 
all of their clothes in the cellblock, and he now complains that 
the court erred in having him wrapped in blankets, handcuffs 
and leg irons, and brought to trial. Appellant also attacks the 
trial court alleging that his defense counsel was mistreated, and 
finally complains about being taken back to the scene of the 
crime immediately after his arrest. The issues concerning the 
conduct of the court, and the manner in which appellant and 
his co-defendant. Louis Wilson, were brought to trial, have 
already been briefed and argued before this Court in Wilson’s 
appeal. The Court found that the evidence of Wilson’s guilt 
was so clear and strong that those issues were insufficient for 
reversal. Wilson v. United States, —— U.S. App. D.C. —, 
—— F. 2d — (No. 18759 decided December 17, 1964). The 
evidence against appellant Wynder was even stronger, and the 
appellee relies upon its brief and the decision in Wilson v. 
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United States, supra, in answering those same issues which are 
again raised by appellant Wynder in this appeal. 

Appellant. on his own motion, was examined by psychiatrists 
at St. Elizabeths Hospital, where he remained for about a 
month prior to the Hospital’s report that he was competent and 
suffered from no mental disease or defect either at the time of 
the crime or at the time of the examination. Appellant was 
dissatisfied with that examination and requested the court to 
provide him with another. As a basis for this request it was 
contended that the examining doctors did not take sufficient 
time for their examination and that they should have had some 
records concerning a month and a half stay by appellant in a 
mental hospital at Perry Point, Maryland, eight years before 
the examination at St. Elizabeths. There is no set period of 
time required for a mental examination and government coun- 
sel pointed out to the court that the examining doctors at St. 
Elizabeths were informed about appellant’s stay at Perry 
Point eight years before, and were also aware of what the 
diagnosis of appellant’s mental condition purported to be at 
that time. No subpoenas were requested for any of the doc- 
tors or records at St. Elizabeths, or Perry Point, and no request 
was made for a hearing to question the basis of St. Elizabeths’ 
report. Certainly it was not an abuse of discretion for the 
court to deny appellant’s motion for another mental 
examination. 

An eye-witness, Mrs. Housden, identified the appellant and 
described what he looked like and what he did at the time of the 
robbery. She said that she also saw the appellant shortly after 
he was arrested and brought back to the scene of the crime. 
That testimony concerning the second time Mrs. Housden saw 
the appellant was properly admitted. The record shows that 
immediately following his arrest the officers took about one 
minute to return the appellant to the scene of the robbery 
where he remained for about five minutes before being taken to 
police headquarters. This procedure was not a “Mallory” vio- 
lation. Even if such a violation had occurred the testimony 
in issue was in no way connected to anything elicited from 
the appellant and such evidence is not proscribed by the 
“Mallory” rule. Furthermore, the court did not improperly 


7 


limit defense counsel in his cross-examination of Mrs. Housden 
on this matter. Cross-examination is a matter of the court’s 
discretion. In any event, Mrs. Housden’s testimony concern- 
ing this incident did not affect the verdict of the jury in view of 
Mrs. Housden’s prior testimony and the other evidence in the 


case. 
ARGUMENT 


I. The court properly refused to provide appellant with a 
second mental examination 


Tr. B4 


Appellant moved for a mental examination and his motion 
was granted. He was then examined by trained psychiatrists 
at St. Elizabeths Hospital where he remained for about a month 
prior to the conclusion that he was competent and suffering 
from no mental disease or defect either at the time of the 
alleged crime or at the time of examination. However. appel- 
lant was dissatisfied with that conclusion of the examining 
doctors and he filed a pro se motion requesting the court to 
provide him with another examination independent of the 
one already given at St. Elizabeths. The court did not abuse 
its discretion in refusing to grant that request. 

Appellant’s motion was based upon the allegation that the 
psychiatrists at St. Elizabeths Hospital who reported that ap- 
pellant was competent and not suffering from any mental 
disease, did not have sufficient time to make a proper mental 
examination. Appellant was of the opinion that the psychi- 
atrists should have taken 90 days for their examination and 
that the 30 days that he was at the Hospital were insufficient. 
When asked by the court about appellant’s pro se motion, ap- 
pellant’s defense counsel told the court that he thought there 
was something to the motion because of records from a mental 
hospital at Perry Point, eight years before. However, this 
information was included in the appellant’s initial motion for 
a mental examination, a copy of which was sent to St. Eliza- 
beths (Tr. B 4). 

Whether a defendant should be given a further psychiatric 
examination after one examination has already determined that 
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he is suffering from no mental disease whatsoever is a matter 
within the sound discretion of the trial court. Perry v. United 
States, — U.S. App. D.C. —, — F. 2d — (No. 18241 de- 
cided Nov. 5. 1964); Cooper v. United States, —U.S. App. 
D.C. . 387 F. 2d 538 (1964) ; Naples v. United States, 113 
US. App. D.C. 281, 307 F. 2d 618 (1962) ; Watson v. Cameron, 
114 U.S. App. D.C. 151, 312 F. 2d 878 (1962). However, 
merely because the court may have the power to give such 
further assistance does not mean it is available to every 
defendant who requests it. Perry v. United States, supra. 

In the instant case the court had before it a report from 
trained and qualified psychiatrists who examined appellant’s 
case in detail. This was weighed against the opinion of the 
appellant that 30 days were insufficient to support the find- 
ings. and the opinion of appellant’s defense counsel that the 
examining psychiatrists should have had some eight year old 
records concerning appellant’s month and a half stay at Perry 
Point. 

The 90-day period which appellant alleges should have been 
used was not a minimum period required by the court. It is 
elementary that an examination may take less time than 90 
days, just as it may take more time than 90 days, depending 
upon the particular person involved. But certainly there is no 
set period required for all examinations and no case or statute 
prescribes any required period. Common sense dictates that 
if an expert opinion is sought only the expert can decide what 
amount of time and information is necessary for that opinion. 
In this case the experts did not require any more time than a 
month. 

It is not in the record whether the examining psychiatrists 
actually consulted with the Perry Point Hospital about the 
appellant. but it is clear that the doctors at St. Elizabeths were 
aware of appellant’s alleged stay at Perry Point, and also what 
the diagnosis of appellant purported to be at that time. 
Appellee suggests that in view of the information the doctors 
at St. Elizabeths had at the time of their report, if they thought 
it necessary to have those eight year old records, they would 
have consulted with Perry Point (which they may have done). 

Appellant’s motion was a challenge of an expert opinion on 
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the grounds that the experts should have had more time and 
information. At the time appellant’s motion was heard before 
Judge McGuire. no subpoenas had been requested for any of 
the doctors or records at cither St. Elizabeths or Perry Point. 
and there was no request for a hearing to question the basis of 
St. Elizabeths report. With the motion in this posture and 
nothing to support appellant’s opinion that the experts should 
have had more time and information, it cannot be said that the 
court abused its discretion in denying appellant’s motion for a 
second mental examination. 


II. Mrs. Housden’s testimony that she saw the appellant 
shortly after his arrest was properly admitted 


(See Tr. C 8 and 21; D 39-45, 47-49, 65, 66, 186 and 229) 


It is clear that appellant, who was apprehended with the 
proceeds of the crime just minutes after the robbery, was law- 
fully arrested. This is also conceded by the appellant (p. 44 
appellant’s brief.) | However, appellant contends that the 
statement by Mrs. Housden, that she saw him after his arrest 
when he was returned to the scene of the crime, was inadmissi- 
ble because of an alleged “Mallory” violation. This testimony 
by Mrs. Housden was objected to, but at no time was there ever 
a proper foundation laid by appellant concerning any possible 
“Mallory” violation. Nevertheless the record is sufficient to 
dispose of the issue. 

Prior to the trial appellant moved to suppress the proceeds 
of the crime which were seized from him at the time of his 
arrest, alleging a lack of probable cause for his arrest. In the 
hearing of that motion appellant testified that he was taken 
back to the scene of the crime in a minute or less after the 
officers had completed the arrest and search and seizure. 
Appellant remained at the scene of the crime in the police 
car for about five minutes. (Tr. C8.) Therefore, within one 
minute of the completion of the arresting process, and within 
twenty minutes of the robbery appellant was back at the scene 
of the robbery which was just a few blocks from where he was 
arrested (Tr. C 21). Appellee submits that this was good po- 
lice work and the minute it took to drive back to the scene of 
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the crime and the five more minutes appellant remained there 
did not deprive appellant of any legal or constitutional rights. 

It should be noted that the testimony of Mrs. Housden which 
appellant complains about was not a hearsay identification 
statement, but rather a response to a question pertaining to 
when she again saw the appellant after the robbery (Tr. D 47- 
49). It is also undisputed that the only statement made by 
appellant following his arrest was a threshold statement im- 
mediately upon his arrest when he told the officers, “You got 
me.” (Tr. D 186.) 

Even if there had been an unreasonable delay in presenting 
the appellant before a magistrate, it has never been held that 
testimony not stemming from anything elicited from a defend- 
ant is inadmissible because of such a delay. Indeed this court 
stated in Mitchell v. United States, 114 U.S. App. D.C. 353, 
357, 316 F 2d 354, 358 (1963) at f.n. 9: 

Since there is no indication that defendant's identi- 
fication at the line-up resulted from any testimonial 
statements made by him during a period of illegal de- 
tention, the identification is admissible. 


Other cases have also found no error in admitting such testi- 
mony, and the only discussion of the admissibility of such evi- 
dence in those cases concerned the hearsay aspects of identifi- 
cation statements which is not even present in the instant case. 
Smith v. United States, — U.S. App. D.C. —, — F 2d — 
(No. 17, 827 decided Dec. 10, 1964); Leeper v. United States, 
117 U.S. App. D.C. 310, 329 F 2d 878, cert. denied, 377 U.S. 
959 (1964); Baber v. United States, 116 U.S. App. D.C. 358, 
324 F. 2d 390 (1963), cert denied, 376 U.S. 972 (1964); Bur- 
roughs v. United States, 115 U.S. App. D.C. 6, 316 F 2d 657 
(1963). 

Certainly in this case where a witness had already positively 
identified the appellant as one of the men who committed the 
robbery, and described in detail how she remembered him from 
what he did and looked like at the time of the offense (Tr. D 
39-45), it was not error to admit her testimony that she had 
also seen the appellant a short time after the robbery. 

Appellant also complains that defense counsel was limited 
in his cross-examination of Mrs. Housden concerning this testi- 
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mony because he was not allowed to frame a particular question 
in the form that he preferred (Tr. D 66). However. counsel 
had already asked the question once (Tr. D 65), and he freely 
argued his theory pertaining to the question in closing argu- 
ment (Tr. D 229). The extent of cross-examination with re- 
spect to an appropriate subject of inquiry is within the sound 
discretion of the trial court. Alford v. United States, 282 U.S. 
687 (1931). Of course whether Mrs. Housden had or had not 
seen the appellant shortly after his arrest did not have any 
effect upon the jury's verdict in view of her prior testimony and 
the other evidence in this case. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 
Davip C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Joun A. Terry, 
ALLAN M. PALMER, 


GeraLp E. Giperr, 
Assistant United States Attorneys. 
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serious prejudice from the trial court's 
improper handling of the pre-trial dis- 
turbance. 
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out to defense counsel by the trial court, 
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appellant Wynder. 
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SUMMARY 

Appellee seeks to cut in half the questions presented 
on this appeal, by asserting that two of chien Wave been 
disposed of by this Court's affirmance in Wilson v. 
United States, No. 18759, decided December 17, 1964. The 
Government further characterizes this appealias founded 
on "several technical points of law." (appellee's brief, 
Pp. 5-6.) Appellant submits that this formulation ignores 
controlling distinctions between this case and Wilson's 
in the nature and manner of the questions eeecsnteds and 
also that the "technical points" on which eppel rant 
Wynder relies not only strike to the root ee process 


afforded all indigent criminal defendants but reach to 


this appellant's very innocence of the crime; charged. 


ARGUMENT 


1. Unlike his co-defendant, wWynder suffered serious 


prejudice from the trial court's improper handling 
of the pre-trial disturbance. 


In the Wilson appeal no question was raised of 


possible excuse ox explanation for the pre-trial dis- 


turbance which led the trial court to present both 


als 


defendants to the jurors in blankets and chains. This 
Court held that the trial court's action was improper, 

but not prejudicial to Wilson. In this case, we have 
urged that the trial court's failure to hold a prior 
hearing was prejudicial to Wynder because it left un- 
determined: the question -- properly raised and preserved -- 
of his mental responsibility for the out-of-court dis- 
turbance. (Appellant's brief, pp. 30-33.) In these 
circumstances, this Court's decision in Rollerson v. 
United States, No. 17675, decided Oct. 1, 1964, pp. 13- 
17, calls for reversal at least to obtain a hearing on 

the question of Wynder's competency. We submit, moreover, 
that the more questionable nature of Wynder's identifica- 
tion as a participant in the robbery (appellant's brief, 
pp. 2, 47), placed in context of the rather more extensive 


showing we have made of the total unnecessariness of the 


trial court's action (id., pp. 28-30), justifies a 


different judgment on trial prejudice from that reached 
in Wilson and supports an outright reversal for a new 


trial. 


2. This Court has not previously examined the abusive 
and partisan treatment meted out to defense counsel 
by the trial court, as now documented for the first 
time by appellant Wynder. 


In the Wilson appeal, again, only the most general 
and unspecified attack was made against the trial court's 
mistreatment of Wilson's defense and defense counsel, and 
the Government successfully urged that the trial court's 
behavior should not be assessed in the absence of a more 
particularized complaint. (Brief for Appellant in No. 
18759, p. 34; Brief for Appellee in ibid, 5 This 
Court accordingly declined to pass on the question in the 
Wilson case. In the present appeal, by contraet, appellant 
Wynder has carefully selected and sought to document ten 
instances from the record of overbearing conduct by the 
trial court which seriously prejudiced impartial jury 


consideration of his defense. (Appellant's brief, pp. 


34-42.) There is thus presented to this Court for the 


first time in manageable form the serious question of 
needed restraints on judicial interference and intimida~ 
tion of assigned counsel, if the Sixth Amendment's 
guarantees are to be made effective for indigent federal 
defendants. We submit that on this important issue, too, 


the case remains ripe for reversal to obtain a new trial. 


8. Neither the "sound discretion" of the trial court 


nor that of the psychiatric experts, on which the 
appellee relies to justify curtailment of Wynder's 


mental examination, was in fact exercised in this 


case. 

The appellees' brief contends that it was not error 
to deny Wynder a full-scale mental examination because 
it is up to the psychiatric expert to determine what 
time and information is needed and thereafter the order- 
ing of a second examination is within the sound discretion 
of the trial court. (Appellee's brief, pp. 8-9.) Appell- 
ant's argument, however, has been and is that the "expert" 
~- here, the St. Elizabeth:s staff -- was not allowed to 
exercise an independent judgment but was hurried along 
by the trial court for the sole purpose of serving the 
Government's trial convenience; and further, that when 
presented with the facts of this situation the trial 
court did not exercise a sound discretion but erred as 
a matter of law in requiring what amounts to proof of 
insanity as a prerequisite to a mental examination. 
(Appellant's brief, pp. 3-4, 13, 20-23.) 


It is undisputed on this record that St. Elizabeth's 


Hospital did not receive any of the records referred to 


in the commitment motion before reaching its conclusions 


1/ 


on Wynder's mental condi tion. It is also undisputed 

that the staff had less than 30 days in which to observe 
Wynder's conduct -- hardly enough in the crowded condi tions 
of that hospital for confident diagnosis of a "psychopathic 
personality." No doubt it would have been hélpful to hold 
a hearing, as the appellee now suggests (appellee's brief, 
p. 9), to determine the extent of the resulting deficiencies 
in examination. It must be remembered, howevex, that the 
curtailment of Wynder's examination was achieved ex parte, 
without notice to his trial counsel; that anon counsel 


learned of the court's action and sought to object on 


the ground of inadequate opportunity for observation, 


the court flatly stated that "they don't observe them"; 
and that counsel's request for leave to speak to the 
examining staff was turned down by the trial court. (Tr.A 


10-13.) In these circumstances it is hardly surprising 


Counsel for appellant apologizes to the Court for an 
undetected typographical omission from p. 13 of 
appellant's brief. As originally worded, the last 
full sentence on that page should read (omitted 
matter in italics): "These included eight records 

or reports during Wynder's fifteen years imprisonment 
preceding his release in August of 1963, and also a 
record of his stay at the VA Hospital in Perry Point, 
Maryland where Wynder had apparently received shock 
treatments and been diagnosed as having a "psychopathic 
personality.' (R. 71-73.)" See Tr.B 4. 
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that counsel was unable to supply the information required 
by Fed. R. Crim. P. 17(b) for issuance of the subpoenas 
which the appellee now suggests should have been obtained. 
If failure to hold a hearing is considered significant 

by this Court, its omission should be charged against the 
Government and not Wynder. 


At this stage, we submit that Wynder's right under 


24 D.C. Code § 301(a) to a full and uninterrupted pre- 


trial examination of his criminal responsibility has been 
too far compromised and too long ago to be set right now 
by a simple hearing into specific prejudice. This Court 
can observe from the undisputed facts of record that 
Wynder's examination was tampered with unjustifiably, and 
that the trial court did nothing to protect against re- 
sulting prejudice when it might have ascertained it. 

The Court knows too that at this remove it will be difficult 
if not impossible to reconstruct the analytical steps 
engaged in by the hospital staff, and far more difficult 
still for the staff now to admit that its report on 
Wynder may have been unprofessionally grounded. We are 


dealing here with criminal responsibility, which determines 


ultimately guilt or innocence of the offense charged. 
For this reason, as well as to preserve the dS daeoniey 
of the statutory procedures established by 24 D.C. Code 
§ 301, we submit that it would be entirely proper to 
reverse in order to provide a plain and iment Saoved 
opportunity for Wynder to prepare an peantty defense. 


4, The appellee has misconceived appellant Wynder's 
"Mallory't contention, which therefore remains 


unrebutted at this point. 


On the last issue, Question 4 in sonelientts brief, 
the appellee appears to treat this as an issue of barring 
the "fruits" of an inadmissible confession. | (Appellee's 
brief, p. 10.) Nothing could be further frod the fact. 
Appellant made no confession, and we are not here urging 
that the whole of Mrs. Housden's identification testimony 
should have been stricken as the "fruit" of - inadmissible 
pre-arraignment identification. The only question of 
admissibility presented on this appeal relates to the 


post-arrest identification itself, as to which the rule 
1/ 


of the Bynum case and its progency -- discussed on page 
46 of appellant's brief -- remains authoritative. It is 


significant that the appellee neither cites, discusses, 


nor in any way attempts to distinguish these controlling 


precedents. 


—— —— i 


1/ Bynum v. United States, 104 U.S.App.D.C. 368, 262 
F.2d 465 (1959). 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 


that the judgment of the District Court should be re- 


versed and a new trial ordered. 


Respectfully submitted, 


ROBERT C. BARNARD 

ROLAND S. HOMET, JR. 

224 Southern Building 
Washington, D.C. 20005 
Counsel for Appellant 
(Appointed by this Court) 


January 5, 1965 
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For: The United States Attorney 
Washington l, D. C. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 


for the District! of Columbia Circuit 


FILED ut : 1965 


JAMES O. WYNDER, 


Appellant 


Ve 


UNITED STATES OF AMERICA, 


wwe we we wwe Sr’ 


Appellee 


PETITION FOR REHEARING EN BANC 

Comes now Appellant through counsel and respectfully 
petitions this Court, pursuant to Rule 26 of the rules of 
this Court, for a rehearing en banc of the above-entitled 
appeal, a judgment of affirmance having been entered by one 
panel of this Court on June 28, 1965, md states as principal 
grounds for this petition: 

(1) On the Court's own motion this appeal /has already 
been argued and reargued before two panels of this Court, 
consisting of five different Judges, and decided ‘by the 
second panel over the recorded dissent of the one Judge who 
sat on both panels. 

(2) The judgment of the majority of the gucond panel 
which affirmed Appellant's conviction rested on the second 


panel's prior unanimous affirmance in the case of Appellant's 


co-defendant, which judgment was rendered without hearing 


Appellant although the panel had been requested and given 
the opportunity to defer that decision until after hearing 
Appellant. 

In amplification of these grounds, Appellant presents 
to the Court the following brier statement. 

1. This appeal was originally set down for argument 
before a panel: consisting of Chier Judge Bazelon and Judges 
Fahy and Wright, and oral argument was presented to this 
panel on January 14, 1965. Thereafter Appellant was notified 
and instructed to reargue the case before a different panel, 
consisting of Judges Fahy, Washington, and Burger. The re- 
argument was presented to this second panel on April 1, 1965. 

2. Reargument before this second panel placed Appellant 


in an unusual and difficult predicament, since this panel had 


previously rendered a unanimous decision affirming the con- 


viction of Appellant's co-defendant. Wilson v. United States, 

App. D.C. _, 334 F.2d 166, decided December 17, 
1964. In so doing the panel had disposed adversely of one of 
the major issues raised by Appellant Wynder, without notice 
and hearing to Wynder. Counsel for Appellant had been aware 
ox this possibility and had moved before December 17, 1964 


through the Clerk of this Court to notify the panel of 


Appellant wynder's pending appeal and to request that the 
panel delay decision of the Wilson case until Wynder's 
appeal could be heard. Nevertheless the panel handed down 
its decision in the Wilson case on December 17, 1964, and 
Wynder's appeal was originally assigned toa different panel 
as previously stated. | 
3. In reargument before the second panel, Appellant 
described the foregoing predicament and eecusered the Court 
to consider his appeal de novo, without giving stare decisis 
effect to its decision in Wilson. A majority of the panel 
declined to do so, stating only in its per sii opinion 
in this case that: "To the extent applicable, that decision 
[in Wilson] is controlling here." The wasnt ty Gave no in- 
dependent consideration to the extended brief and oral argu- 
ment presented by Appellant Wynder on this point. 
4. Judge Fahy, the only Judge on the pecond panel who 
had also sat on the first panel, did give an independent 
. hearing and consideration to Appellant wynder's appeal on 
this point, and in so doing was persuaded to reverse Appellant's 


conviction. Judge Fahy stated that he reached his conclusion 


"on further consideration after the hearing of the present 


case... ." (Emphasis added.) 


From the foregoing circumstances, it appears that, 
apart from one’ Judge who voted to reverse his conviction, 
Appellant Wynder has through no fault of his own failed to 
receive as yet a hearing on a major and controlling issue 
in his appeal; that his appeal has been presented to and 
presumably considered by five Judges, only two of whom have 


voted to deny Appellant an independent hearing on this point; 


and that, accordingly, it would be in the interest both of 


fairness and of orderly appellate procedure, and would not 
be unduly time-consuming, now to grant Appellant's petition 
‘for a rehearing en banc. 

Counsel for Appellant certifies by his signature that 
this petition is not presented for the purpose of delay, but 
is instead for the purpose of securing a just disposition 
of what is more appropriately a matter for intra-Circuit 
resolution than for presentation to the Supreme Court on writ 
of certiorari. 


Respectfully submitted, 


Roland §S. Homet, Jr. 
Co-Counsel for Appellant 
(Appointed by this Court) 
224 Southern Building 
Washington, D.C. 20005 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Petition 


has been mailed to counsel of record for Appellee, Assistant 
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House, Constitution Avenue and John Marshall Place, Washington, 


D.C., this 9th day of July, 1965. 


